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VIRGINIA BOARD OF HEALTH PROFESSIONS 

 PRACTITIONER SELF-REFERRAL COMMITTEE 
 INFORMAL CONFERENCE ON REQUEST FOR ADVISORY OPINIONS 

AUGUST 29, 2006 
 

TIME AND PLACE: The meeting was called to order at 8:50 a.m. on 
Tuesday, August 29, 2006 in Conference Room 4 of the 
Department of Health Professions, 6603 West Broad 
Street, Richmond, VA. 
 

MEMBERS PRESENT: David H. Hettler, O.D., Chair 
Juan M. Montero, II, M.D. 
 

STAFF PRESENT: Elizabeth A. Carter, Ph.D., Director for the Board 
Jim Banning, Executive Director, Administrative 
Proceedings Division 
Ann Joseph, Administrative Proceedings Division 
Carol Stamey, Administrative Assistant 
 

OTHERS PRESENT: Walter Rabhan, Tuckahoe Orthopaedic Association 
Steve McCoy, Esq., Williams Mullen 
Wyatt Beazley, IV, Esq., Williams Mullen 
Pat Devine, Winchester Orthopaedic Associates and 
Winchester Neurological Consultants 
Jim Daniel, Winchester Orthopaedic Associates and 
Winchester Neurological Consultants 
 

QUORUM: With two members of the Committee present, a quorum 
was established. 
 

PURPOSE OF MEETING: TUCKAHOE MRI, LLC AND WINCHESTER 
NEUROLOGICAL CONSULTANTS, INC. AND 
WINCHESTER ORTHOPAEDIC ASSOCIATES, LTD. 
AND MEDICAL CIRCLE, LLC. 
In accordance with §2.2-4019 of the Code of Virginia 
(1950), as amended, the Committee meeting was held 
to provide an opportunity for the members to discuss the 
advisory opinion requests as well as the Administrative 
Proceeding Division's draft advisory opinions and make 
recommendations to the full Board concerning both 
requests. 
 

COMMITTEE 
RECOMMENDATION: 

The Committee was in agreement with the draft advisory 
opinions as presented.  The advisory opinions are 
incorporated into the minutes as Attachments 1 and 2.  
The Committee will present the advisory opinions to the 
full Board for approval at the September 2006 meeting. 
 



APPROVAL OF MINUTES: The Committee approved the minutes of the December 
16, 2005 meeting as presented. 
 

NEW BUSINESS: In the interest of better efficiency and the need for legal 
expertise rather than clinical, the members requested 
that the Board consider proposing statutory and 
regulatory amendments which would allow for an agency 
subordinate to review applications for Practitioner Self-
Referral advisory opinions and make recommendations 
accordingly to the full Board.   
 

ADJOURNMENT: There being no further business, the meeting adjourned 
at 9:30 a.m. 

 
 
 
 
 
__________________________________________ 
David H. Hettler, O.D., Chair 
 
 
 
___________________________________________ 
Elizabeth A. Carter, Ph.D., Executive Director 



         Attachment 1 
 

SELF- REFERRAL ACT ADVI SORY OPI NI ON 
RE:  Appl i cat i on of  Tuckahoe MRI ,  LLC 

 
FACTS 

 
 On August  9,  2006,  Tuckahoe MRI ,  LLC ( “ Tuckahoe” ) ,  submi t t ed 

an appl i cat i on t o t he Boar d of  Heal t h Pr of essi ons f or  an advi sor y 

opi ni on under  t he Vi r gi ni a Pr act i t i oner  Sel f - Ref er r al  Act  

( “ Act ” ) ,  Sect i ons 54. 1- 2410 t hr ough 54. 1- 2414 of  t he Code of  

Vi r gi ni a ( 1950) ,  as amended ( “ Code” ) .   

 Tuckahoe i s a Vi r gi ni a l i mi t ed l i abi l i t y  company owned and 

oper at ed by Tuckahoe Or t hopaedi c Associ at es ( “ TOA” ) ,  a gr oup of  

physi c i ans who pr ovi de a f ul l  r ange of  or t hopaedi c ser vi ces i n 

Vi r gi ni a,  and Bon Secour s Vi r gi ni a Heal t hsour ce,  I nc.  ( “ BSVH” ) ,  a 

subsi di ar y of  Bon Secour s Ri chmond Heal t h Syst em,  I nc.    

 Tuckahoe was gr ant ed a Cer t i f i cat e of  Publ i c Need ( “ COPN” )  

by t he Vi r gi ni a Depar t ment  of  Heal t h on Oct ober  25,  2005,  t o 

est abl i sh and oper at e posi t i onal  magnet i c r esonance i magi ng 

( “ MRI ” )  ser vi ces at  1501 Mapl e Avenue i n Ri chmond,  Vi r gi ni a,  on 

t he f i r st  f l oor  of  t he St .  Mar y’ s Medi cal  Of f i ce Bui l di ng I V 

( “ St .  Mar y’ s Of f i ce” ) ,  i n whi ch TOA i s housed and f r om whi ch TOA 

physi c i ans pr ovi de t hei r  ser vi ces.   But  f or  cer t ai n l i mi t i ng 

engi neer i ng f act or s,  t he posi t i onal  MRI  uni t  woul d be l ocat ed i n 

t he second- f l oor  of f i ces wher e TOA physi c i ans act ual l y t r eat  

pat i ent s.  

 Tuckahoe i nt ends t o dr aw i t s r ef er r al s f r om t hr ee 

popul at i ons:  ( i )  t hose pat i ent s of  TOA whose car e i s r ei mbur sed 

by Medi car e or  Medi cai d;  ( i i )  TOA pat i ent s whose car e i s pai d f or  



by commer ci al  payor s;  and ( i i i )  pat i ent s r ef er r ed by 

pr act i t i oner s not  associ at ed wi t h TOA.   TOA wi l l  bi l l  Medi car e 

and Medi cai d f or  t hei r  pat i ent s t r eat ed by TOA physi c i ans,  and 

Tuckahoe wi l l  bi l l  each ot her  f undi ng sour ce di r ect l y.   TOA 

physi c i ans wi l l  be pr esent  at  t he St .  Mar y’ s Of f i ce t o pr ovi de a 

gener al  l evel  of  super vi s i on at  al l  t i mes dur i ng whi ch Tuckahoe 

pr ovi des posi t i onal  MRI  ser vi ces t o TOA pat i ent s and t o pat i ent s 

r ef er r ed by t hi r d par t i es.   However ,  t her e may be ci r cumst ances 

i n whi ch t he TOA physi c i an who r ef er s a pat i ent  t o Tuckahoe f or  

posi t i onal  MRI  ser vi ces wi l l  not  be among t he physi c i ans who ar e 

pr esent  i n t he St .  Mar y’ s of f i ce.  

 

VI RGI NI A PRACTI TI ONER SELF- REFERRAL ACT 

 Under  t he Act ,  a heal t h car e pr act i t i oner  i s pr ohi bi t ed f r om 

r ef er r i ng a pat i ent  f or  heal t h ser vi ces t o an ent i t y out si de hi s 

or  her  of f i ce or  gr oup pr act i ce i f  he or  she or  any i mmedi at e 

f ami l y member  i s an i nvest or  i n such an ent i t y,  unl ess t he Boar d 

of  Heal t h Pr of essi ons gr ant s an except i on or  unl ess cer t ai n ot her  

condi t i ons ar e met .   Pur suant  t o § 54. 1- 2411( A)  of  t he Code,  i f  

t he pr act i t i oner  “ di r ect l y pr ovi des heal t h ser vi ces wi t hi n t he 

ent i t y and wi l l  be per sonal l y i nvol ved wi t h t he pr ovi s i on of  car e 

t o t he r ef er r ed pat i ent , ”  t he pr ohi bi t i on wi l l  not  appl y.   The 

f ol l owi ng def i ni t i ons,  f ound i n § 54. 1- 2410 of  t he Code,  ar e 

per t i nent  t o t hi s di scussi on:  

 “ Ent i t y”  means any per son,  par t ner shi p,  f i r m,  cor por at i on,  
or  ot her  busi ness … t hat  del i ver s heal t h  ser vi ces.  
  
 “ I nvest ment  i nt er est ”  means t he owner shi p or  hol di ng of  an 
equi t y or  debt  secur i t y,  i ncl udi ng,  but  not   l i mi t ed t o,  shar es 
of  st ock i n a cor por at i on …  



 
 “ I nvest or ”  means an i ndi v i dual  or  ent i t y di r ect l y or  
i ndi r ect l y possessi ng a l egal  or  benef i c i al   owner shi p i nt er est ,  
i ncl udi ng an i nvest ment  i nt er est .  
 
 “ Of f i ce pr act i ce”  means t he f aci l i t y  or  f aci l i t i es at  whi ch 
a pr act i t i oner ,  on an ongoi ng basi s,   pr ovi des or  super vi ses 
t he pr ovi s i on of  heal t h ser vi ces t o consumer s.  
 
 Based on t he i nf or mat i on pr ovi ded i n t he appl i cat i on,  by 

v i r t ue of  bei ng shar ehol der s i n TOA,  TOA physi c i ans wi l l  have an 

i nvest ment  i nt er est  i n Tuckahoe.   Ther ef or e,  t he Act  appl i es t o 

t he pr act i ce of  t he TOA physi c i ans wi t h r espect  t o t hei r  

r ef er r al s t o Tuckahoe.  

QUESTI ONS 

1.  Do posi t i onal  MRI  ser vi ces pr ovi ded by TOA physi c i ans t o 
t hei r  Medi car e and Medi cai d pat i ent s,  as descr i bed i n t he 
Appl i cat i on,  compl y wi t h t he Vi r gi ni a Pr act i t i oner  Sel f - Ref er r al  
Act  under  § 54. 1- 2413( E)  of  t he Code? 
 
 Sect i on 54. 1- 2413 of  t he Code was amended i n 2005 t o pr ovi de 

as f ol l ows:  

E.  Not wi t hst andi ng t he pr ovi s i ons of  t hi s 
chapt er ,  a r ef er r al  t o an ent i t y wi t h whi ch t he 
r ef er r i ng pr act i t i oner  or  hi s i mmedi at e f ami l y member  
has an ar r angement  t hat  woul d qual i f y f or  an except i on 
under  f eder al  pr act i t i oner  sel f - r ef er r al  l aw,  42 U. S. C.  
§ 1395nn,  as amended,  or  any r egul at i ons adopt ed 
pur suant  t her et o,  per mi t t i ng a pr act i t i oner  or  an 
i mmedi at e f ami l y member  t o mai nt ai n an owner shi p or  
i nvest ment  i nt er est  i n an ent i t y t hat  pr ovi des 
desi gnat ed heal t h ser vi ces shal l  not  be i n v i ol at i on of  
t hi s chapt er ,  r egar dl ess of  t he t ype of  heal t h ser vi ces 
pr ovi ded or  t he sour ce of  payment  f or  such ser vi ce.  

 
 As i ndi cat ed i n t he Appl i cat i on,  f or  pur poses of  Medi car e or  

Medi cai d r ei mbur sement  f or  MRI  ser vi ces,  physi c i ans may r ef er  

pat i ent s t o ent i t i es i n whi ch t hey have an owner shi p i nt er est  i f  

t hey meet  t he I n- Of f i ce Anci l l ar y Ser vi ces Except i on t o t he 

f eder al  sel f - r ef er r al  l aw.    Pur suant  t o 42 CFR § 411. 355( b) ,  

t hi s except i on wi l l  be met  i f  t he f ol l owi ng condi t i ons appl y:  



( i )  t he MRI  ser vi ces ar e per f or med per sonal l y by 
( a)  t he r ef er r i ng physi c i an;  ( b)  anot her  physi c i an who 
i s a member  of  t he r ef er r i ng physi c i an’ s gr oup 
pr act i ce;  or  ( c)  an i ndi v i dual  who i s super vi sed by t he 
r ef er r i ng physi c i an or  anot her  physi c i an i n hi s/ her  
gr oup pr act i ce;   

 
 ( i i )  t he MRI  ser vi ces ar e per f or med i n t he same 
bui l di ng i n whi ch t he r ef er r i ng physi c i an or  member s of  
hi s gr oup pr act i ce r egul ar l y pr act i ce medi ci ne;  and 

 
 ( i i i )  t he MRI  ser vi ces ar e bi l l ed by t he 
physi c i an per f or mi ng or  super vi s i ng t he ser vi ce or  hi s 
or  her  gr oup pr act i ce under  a bi l l i ng number  assi gned 
t o t he gr oup.  
 

 The Appl i cat i on i ndi cat es t hat  wi t h r espect  t o t hei r  

Medi car e and Medi cai d pat i ent s,  TOA wi l l  l ease t he space,  

equi pment ,  suppl i es,  and per sonnel  f r om Tuckahoe f or  cer t ai n 

per i ods of  t i me each week on an excl usi ve basi s and wi l l  r ef er  

t hese pat i ent s f or  posi t i onal  MRI  ser vi ces onl y dur i ng t hese 

t i mes.   Such ser vi ces wi l l  be pr ovi ded under  t he gener al  or  

di r ect  super vi s i on of  TOA physi c i ans and Medi car e and Medi cai d 

wi l l  be bi l l ed by TOA under  number s assi gned t o t he pr act i ce.   

Thi s excl usi ve subl ease ar r angement ,  coupl ed wi t h t he l evel  of  

super vi s i on and t he bi l l i ng pr ocedur e,  ensur es t hat  t he physi c i an 

shar ehol der s of  TOA wi l l  meet  t he I n- Of f i ce Anci l l ar y Ser vi ces 

Except i on t o t he f eder al  pr ohi bi t i on on physi c i an sel f - r ef er r al s.   

Assumi ng t hat  i t  woul d qual i f y f or  an except i on under  t he f eder al  

l aw,  t hi s ar r angement  woul d meet  t he except i on of  § 54. 1- 2413( E)  

of  t he Vi r gi ni a Code wi t h r espect  t o r ef er r al s of  TOA’ s Medi car e 

and Medi cai d pat i ent s t o Tuckahoe.  

2.  I s t he Tuckahoe Posi t i onal  MRI  space wi t hi n t he “ of f i ce 
pr act i ce”  of  t hose TOA physi c i ans who pr ovi de gener al  super vi s i on 
of  t hei r  pat i ent s r ecei v i ng posi t i onal  MRI  ser vi ces f r om Tuckahoe 
i n t he manner  descr i bed i n t he Appl i cat i on? 
 
 For  Tuckahoe posi t i onal  MRI  ser vi ces t o be consi der ed par t  



of  t he of f i ce pr act i ce of  TOA physi c i ans so as t o meet  t he 

except i on t o t he sel f - r ef er r al  act ,  t he physi c i ans must  “ on an 

ongoi ng basi s,  pr ovi de or  super vi se t he pr ovi s i on of ”  such 

ser vi ces.    The Act  does not  def i ne t he t er ms “ super vi se”  or  “ on 

an ongoi ng basi s. ”   Such t er ms shoul d be gi ven t hei r  usual ,  

commonl y under st ood meani ngs,  i n accor dance wi t h r ul es of  

st at ut or y const r uct i on.   To “ super vi se”  means t o wat ch over  a 

par t i cul ar  act i v i t y or  t ask bei ng car r i ed out  by ot her  peopl e and 

ensur e t hat  i t  i s  car r i ed out  cor r ect l y ( Encar t a Wor l d Engl i sh 

Di ct i onar y) .  “ On an ongoi ng basi s”  has been def i ned as 

“ consi st ent  wi t h t he concept  of  ser vi ces bei ng avai l abl e on ‘ a 

cont i nui ng,  day t o day basi s, ’  ‘ an excl usi ve,  per manent  and f ul l  

t i me’  basi s or  a ‘ r egul ar  or  r egul ar l y ’  schedul ed basi s. ”   

( Advi sor y Opi ni on of  t he Boar d of  Heal t h Pr of essi ons i n t he 

Mat t er  of  I nVi s i on Heal t hcar e,  I nc. ,  quot i ng Advi sor y Opi ni on of  

t he Boar d of  Heal t h Pr of essi ons i n t he Mat t er  of  Vi st ar  Eye 

Cent er ,  I nc. ,  quot i ng Tr yc v.  Mi chi gan Vet er ans’  Faci l i t y ,  451 

Mi ch.  129,  545 N. W. 2d 642 ( 1996 Mi ch. ) . )     

 The r egul at i ons i nt er pr et i ng t he f eder al  sel f - r ef er r al  act  

i ndi cat e t hat  t he “ gener al  super vi s i on”  r equi r ement  of  t hat  act  

wi t h r espect  t o posi t i onal  MRI  ser vi ces woul d be met  i f  “ t he 

pr ocedur e i s f ur ni shed under  t he physi c i an’ s over al l  di r ect i on 

and cont r ol  … [ and]  t he t r ai ni ng of  t he non physi c i an per sonnel  

who act ual l y per f or m t he di agnost i c pr ocedur e and t he mai nt enance 

of  t he necessar y equi pment  and suppl i es ar e t he cont i nui ng 

r esponsi bi l i t y  of  t he physi c i an. ”  42 CFR § 410. 32( b) ( 3) ( i ) .   The 

f eder al  r egul at i on does not  r equi r e t he physi c i an t o be 



physi cal l y pr esent  dur i ng t he per f or mance of  t he pr ocedur e.  

 Si mi l ar l y,  t he pr evai l i ng st andar d of  car e i n Cent r al  

Vi r gi ni a,  as at t est ed t o by a r adi ol ogi st  who pr act i ces i n 

Ri chmond,  appear s t o accept  t hat  di agnost i c r adi ol ogy ser vi ces do 

not  r equi r e t he physi cal  pr esence of  t he physi c i an as l ong as t he 

physi c i an r et ai ns super vi sor y aut hor i t y over  hi s or  her  pat i ent s ’  

car e.  

 Li kewi se,  nei t her  t he Vi r gi ni a Act  nor  pr i or  advi sor y 

opi ni ons of  t he Boar d speci f i cal l y r equi r e t hat  t he physi c i ans be 

physi cal l y pr esent  i n or der  t o be pr ovi di ng super vi s i on of  

ser vi ces on an ongoi ng basi s such as t o meet  t he “ of f i ce 

pr act i ce”  except i on.   Compl yi ng wi t h gener al l y accept ed medi cal  

pr act i ces may be consi der ed super vi s i on on an ongoi ng basi s i f ,  

i n hi s or  her  c l i ni cal  j udgment ,  t he r ef er r i ng physi c i an 

consi der s hi msel f  or  her sel f  t o be super vi s i ng t he ser vi ces 

pr ovi ded by non- physi c i an per sonnel  at  Tuckahoe MRI .  

 The Appl i cat i on i ndi cat es t hat  TOA physi c i ans wi l l  consi der  

t hemsel ves t o be super vi s i ng t he car e pr ovi ded at  Tuckahoe 

Posi t i onal  MRI   t hr ough t hei r  physi c i ans’  or der s,  r evi ew of  f i l ms 

and di agnost i c r adi ol ogy r epor t s,  and r evi s i ons t o t hei r  

pat i ent s ’  t r eat ment  pl ans as medi cal l y appr opr i at e based on t he 

r esul t s of  posi t i onal  MRI  st udi es.   Accor di ngl y,  as l ong as TOA 

physi c i ans’  pr act i ce i s consi st ent  wi t h t he gener al l y accept ed 

def i ni t i on of  “ super vi se on an ongoi ng basi s”  as f ound i n f eder al  

r egul at i on,  pr i or  Boar d opi ni ons,  and t he pr evai l i ng st andar d of  

car e i n t he communi t y,  t hi s pr oposed l evel  of  super vi s i on woul d 

meet  t he r equi r ement s of  t he Act .  



RECOMMENDATI ON 

 For  t he r easons set  f or t h above,  t he Commi t t ee shal l  

r ecommend t o t he Boar d of  Heal t h Pr of essi ons,  pur suant  t o 18 VAC 

75- 20- 60( E) ,  t hat :  

 ( 1)  I f  a TOA physi c i an r ef er s a pat i ent  t o Tuckahoe dur i ng 

t he per i od t hat  TOA mai nt ai ns an excl usi ve subl ease of  Tuckahoe 

equi pment ,  per sonnel ,  and ser vi ces and pr ovi des a l evel  of  

super vi s i on t hat  compor t s wi t h t he I n- Of f i ce Anci l l ar y Ser vi ces 

Except i on t o t he f eder al  sel f - r ef er r al  pr ohi bi t i on,  t he 

ar r angement  woul d sat i sf y t he except i on t o t he Act  enumer at ed i n 

§ 54. 1- 2413( E)  of  t he Code;  and 

 ( 2)  I f  a TOA physi c i an super vi ses on an ongoi ng basi s t he 

car e pr ovi ded t o hi s or  her  pat i ent s at  Tuckahoe consi st ent  wi t h 

t he gener al l y accept ed def i ni t i on f ound i n f eder al  r egul at i on,  

pr i or  Boar d opi ni ons,  and t he pr evai l i ng st andar d of  car e i n t he 

communi t y,  hi s or  her  r ef er r al  of  pat i ent s t o Tuckahoe woul d 

sat i sf y t he “ of f i ce pr act i ce”  except i on of  § 54. 1- 2411( A)  of  t he 

Code.  

 
          Attachment 2 
 

SELF- REFERRAL ACT ADVI SORY OPI NI ON 
RE:  Joi nt  Appl i cat i on of  Wi nchest er  Neur ol ogi cal  Consul t ant s,  

I nc.  
Wi nchest er  Or t hopaedi c Associ at es,  Lt d.  and Medi cal  Ci r c l e,  LLC 

 
 On August  8,  2006,  Wi nchest er  Neur ol ogi cal  Consul t ant s,  

I nc. ,  Wi nchest er  Or t hopaedi c Associ at es,  Lt d. ,  and Medi cal  

Ci r c l e,  LLC ( col l ect i vel y,  t he “ Appl i cant ” ) ,  submi t t ed an 

appl i cat i on t o t he Boar d of  Heal t h Pr of essi ons f or  an advi sor y 

opi ni on under  t he Vi r gi ni a Pr act i t i oner  Sel f - Ref er r al  Act  



( “ Act ” ) ,  sect i ons 54. 1- 2410 t hr ough 54. 1- 2414 of  t he Code of  

Vi r gi ni a ( 1950) ,  as amended ( “ Code” ) .  

 Wi nchest er  Neur ol ogi cal  Consul t ant s,  I nc.  ( “ WNC” ) ,  i s  a 

Vi r gi ni a cor por at i on consi st i ng of  physi c i an- shar ehol der s who 

pr act i ce i n t he ar eas of  neur ol ogy and neur osur ger y.   WNC’ s mai n 

of f i ce i s at  125 Medi cal  Ci r c l e i n Wi nchest er ,  Vi r gi ni a.   Fi ve of  

t he pr act i ce’ s t en physi c i ans ar e housed i n t he mai n of f i ce,  

whi l e t he ot her  f i ve pr act i ce f r om a sat el l i t e of f i ce near by.   

WNC’ s shar ehol der s own Neur ol ogi cal  Pr oper t i es,  LLC ( “ NP” ) ,  whi ch 

hol ds t i t l e t o t he r eal  est at e and i mpr ovement s wher e WNC’ s mai n 

of f i ce i s l ocat ed,  and NP l eases t hat  space t o WNC.   Wi nchest er  

Or t hopaedi c Associ at es,  Lt d.  ( “ WOA” ) ,  i s  a Vi r gi ni a pr of essi onal  

cor por at i on whose physi c i an- shar ehol der s al l  pr act i ce out  of  i t s  

sol e of f i ce,  l ocat ed at  128 Medi cal  Ci r c l e,  Wi nchest er ,  adj acent  

t o WNC’ s mai n of f i ce.   WOA’ s shar ehol der s own Medi cal  Associ at es 

Speci al t y Hol di ngs,  LLC ( “ MASH” ) ,  whi ch hol ds t i t l e t o t he r eal  

est at e and i mpr ovement s wher e WOA’ s of f i ce i s l ocat ed,  and MASH 

l eases t hat  space t o WOA.   Medi cal  Ci r c l e,  LLC,  i s a l i mi t ed 

l i abi l i t y  company owned by Wi nchest er  Medi cal  Cent er  ( t he ar ea’ s 

r egi onal  acut e car e hospi t al )  and by NP and MASH.  

 Medi cal  Ci r c l e,  LLC,  was gr ant ed a Cer t i f i cat e of  Publ i c 

Need ( “ COPN” )  by t he Vi r gi ni a Depar t ment  of  Heal t h on June 19,  

2006,  t o est abl i sh and oper at e magnet i c r esonance i magi ng ( “ MRI ” )  

ser vi ces i n Wi nchest er .   The Appl i cant ’ s pl an i s t o house t he MRI  

equi pment  i n a sui t e t hat  woul d connect  t he of f i ces of  125 

Medi cal  Ci r c l e and 128 Medi cal  Ci r c l e,  ef f ect i vel y cr eat i ng a new 

bui l di ng i n whi ch al l  t hr ee f aci l i t i es woul d be housed and whi ch 



woul d be cal l ed 125A Medi cal  Ci r c l e.   Medi cal  Ci r c l e,  LLC,  wi l l  

l ease t he MRI  sui t e and adj oi ni ng space i n t he bui l di ng f r om NP 

and MASH.  

 Medi cal  Ci r c l e,  LLC,  i nt ends t o dr aw i t s r ef er r al s f r om 

t hr ee popul at i ons:  ( i )  t hose pat i ent s of  WNC and WOA whose car e 

i s r ei mbur sed by Medi car e or  Medi cai d;  ( i i )  WNC and WOA pat i ent s 

whose car e i s pai d f or  by commer ci al  payor s or  who ar e sel f -

i nsur ed;  and ( i i i )  pat i ent s r ef er r ed by pr act i t i oner s not  

associ at ed wi t h WNC or  WOA.   WNC and WOA wi l l  bi l l  Medi car e and 

Medi cai d f or  ser vi ces pr ovi ded t o t hei r  r espect i ve pat i ent s who 

ar e i nsur ed by t hese f eder al l y f unded pr ogr ams.   Medi cal  Ci r c l e,  

LLC,  wi l l  bi l l  al l  ot her  f undi ng sour ces di r ect l y.   WNC and WOA 

physi c i ans wi l l  be pr esent  i n t he bui l di ng t o pr ovi de a gener al  

l evel  of  super vi s i on at  al l  t i mes dur i ng whi ch Medi cal  Ci r c l e,  

LLC,  pr ovi des MRI  ser vi ces t o t hei r  pat i ent s.   However ,  t her e may 

be ci r cumst ances i n whi ch t he WNC or  WOA physi c i an who r ef er s a 

pat i ent  t o Medi cal  Ci r c l e,  LLC,  f or  MRI  ser vi ces wi l l  not  be 

among t he physi c i ans who ar e pr esent  at  t he t i me a par t i cul ar  

pat i ent  i s  r ecei v i ng MRI  ser vi ces.  

VI RGI NI A PRACTI TI ONER SELF- REFERRAL ACT 

 Under  t he Act ,  a heal t h car e pr act i t i oner  i s pr ohi bi t ed f r om 

r ef er r i ng a pat i ent  f or  heal t h ser vi ces t o an ent i t y out si de hi s 

or  her  of f i ce or  gr oup pr act i ce i f  he or  she or  any i mmedi at e 

f ami l y member  i s an i nvest or  i n such an ent i t y,  unl ess t he Boar d 

of  Heal t h Pr of essi ons gr ant s an except i on or  unl ess cer t ai n ot her  

condi t i ons ar e met .   Pur suant  t o § 54. 1- 2411( A)  of  t he Code,  i f  

t he pr act i t i oner  “ di r ect l y pr ovi des heal t h ser vi ces wi t hi n t he 



ent i t y and wi l l  be per sonal l y i nvol ved wi t h t he pr ovi s i on of  car e 

t o t he r ef er r ed pat i ent , ”  t he pr ohi bi t i on wi l l  not  appl y.   The 

f ol l owi ng def i ni t i ons,  f ound i n § 54. 1- 2410 of  t he Code,  ar e 

per t i nent  t o t hi s di scussi on:  

 “ Ent i t y”  means any per son,  par t ner shi p,  f i r m,  cor por at i on,  
or  ot her  busi ness … t hat  del i ver s heal t h  ser vi ces.  
  
 “ I nvest ment  i nt er est ”  means t he owner shi p or  hol di ng of  an 
equi t y or  debt  secur i t y,  i ncl udi ng,  but  not   l i mi t ed t o,  shar es 
of  st ock i n a cor por at i on …  
 
 “ I nvest or ”  means an i ndi v i dual  or  ent i t y di r ect l y or  
i ndi r ect l y possessi ng a l egal  or  benef i c i al   owner shi p i nt er est ,  
i ncl udi ng an i nvest ment  i nt er est .  
 
 “ Of f i ce pr act i ce”  means t he f aci l i t y  or  f aci l i t i es at  whi ch 
a pr act i t i oner ,  on an ongoi ng basi s,   pr ovi des or  super vi ses 
t he pr ovi s i on of  heal t h ser vi ces t o consumer s.  
 
 Based on t he i nf or mat i on pr ovi ded i n t he Appl i cat i on,  by 

v i r t ue of  bei ng shar ehol der s i n WNC and WOA,  WNC and WOA 

physi c i ans wi l l  have an i nvest ment  i nt er est  i n Medi cal  Ci r c l e,  

LLC.   Ther ef or e,  t he Act  appl i es t o t he pr act i ce of  t he WNC and 

WOA physi c i ans wi t h r espect  t o t hei r  r ef er r al s t o Medi cal  Ci r c l e,  

LLC.  

1.  Do MRI  ser vi ces pr ovi ded by WNC and WOA physi c i ans t o t hei r  
Medi car e and Medi cai d pat i ent s,  as descr i bed i n t he Appl i cat i on,  
compl y wi t h t he Vi r gi ni a Pr act i t i oner  Sel f - Ref er r al  Act ? 
 
 Sect i on 54. 1- 2413 of  t he Code was amended i n 2005 t o pr ovi de 

as f ol l ows:  

E.  Not wi t hst andi ng t he pr ovi s i ons of  t hi s 
chapt er ,  a r ef er r al  t o an ent i t y wi t h whi ch t he 
r ef er r i ng pr act i t i oner  or  hi s i mmedi at e f ami l y member  
has an ar r angement  t hat  woul d qual i f y f or  an except i on 
under  f eder al  pr act i t i oner  sel f - r ef er r al  l aw,  42 U. S. C.  
§ 1395nn,  as amended,  or  any r egul at i ons adopt ed 
pur suant  t her et o,  per mi t t i ng a pr act i t i oner  or  an 
i mmedi at e f ami l y member  t o mai nt ai n an owner shi p or  
i nvest ment  i nt er est  i n an ent i t y t hat  pr ovi des 
desi gnat ed heal t h ser vi ces shal l  not  be i n v i ol at i on of  
t hi s chapt er ,  r egar dl ess of  t he t ype of  heal t h ser vi ces 



pr ovi ded or  t he sour ce of  payment  f or  such ser vi ce.  
 

 As i ndi cat ed i n t he Appl i cat i on,  f or  pur poses of  Medi car e or  

Medi cai d r ei mbur sement  f or  MRI  ser vi ces,  physi c i ans may r ef er  

pat i ent s t o ent i t i es i n whi ch t hey have an owner shi p i nt er est  i f  

t hey meet  t he I n- Of f i ce Anci l l ar y Ser vi ces Except i on t o t he 

f eder al  sel f - r ef er r al  l aw.    Pur suant  t o 42 CFR § 411. 355( b) ,  

t hi s except i on wi l l  be met  i f  t he f ol l owi ng condi t i ons appl y:  

( i )  t he MRI  ser vi ces ar e per f or med per sonal l y by 
( a)  t he r ef er r i ng physi c i an;  ( b)  anot her  physi c i an who 
i s a member  of  t he r ef er r i ng physi c i an’ s gr oup 
pr act i ce;  or  ( c)  an i ndi v i dual  who i s super vi sed by t he 
r ef er r i ng physi c i an or  anot her  physi c i an i n hi s/ her  
gr oup pr act i ce;   

 
 ( i i )  t he MRI  ser vi ces ar e per f or med i n t he same 
bui l di ng i n whi ch t he r ef er r i ng physi c i an or  member s of  
hi s gr oup pr act i ce r egul ar l y pr act i ce medi ci ne;  and 

 
 ( i i i )  t he MRI  ser vi ces ar e bi l l ed by t he 
physi c i an per f or mi ng or  super vi s i ng t he ser vi ce or  hi s 
or  her  gr oup pr act i ce under  a bi l l i ng number  assi gned 
t o t he gr oup.  
 

 The Appl i cat i on i ndi cat es t hat  wi t h r espect  t o t hei r  

Medi car e and Medi cai d pat i ent s,  WNC and WOA wi l l  each l ease t he 

space,  equi pment ,  suppl i es,  and per sonnel  f r om Medi cal  Ci r c l e,  

LLC,  f or  cer t ai n per i ods of  t i me each week on an excl usi ve basi s 

and wi l l  r ef er  t hese pat i ent s f or  MRI  ser vi ces dur i ng t hese t i mes 

onl y.   Such ser vi ces wi l l  be pr ovi ded under  t he gener al  or  di r ect  

super vi s i on of  WNC or  WOA physi c i ans and Medi car e and Medi cai d 

wi l l  be bi l l ed by each pr act i ce,  under  number s assi gned t o t he 

pr act i ces.   These excl usi ve subl ease ar r angement s,  coupl ed wi t h 

t he l evel  of  super vi s i on and t he bi l l i ng pr ocedur e,  ensur es t hat  

t he physi c i an shar ehol der s of  WNC and WOA wi l l  meet  t he I n- Of f i ce 

Anci l l ar y Ser vi ces Except i on t o t he f eder al  pr ohi bi t i on on 



physi c i an sel f - r ef er r al s.   Assumi ng t hat  i t  woul d qual i f y f or  an 

except i on under  t he f eder al  l aw,  t hi s ar r angement  woul d meet  t he 

except i on of  § 54. 1- 2413( E)  of  t he Vi r gi ni a Code wi t h r espect  t o 

r ef er r al s of  WNC’ s and WOA’ s Medi car e and Medi cai d pat i ent s t o 

Medi cal  Ci r c l e,  LLC.  

2.  I s t he Medi cal  Ci r c l e,  LLC,  MRI  space wi t hi n t he “ of f i ce 
pr act i ce”  of  t hose WNC and WOA physi c i ans who pr ovi de gener al  
super vi s i on of  t hei r  pat i ent s r ecei v i ng MRI  ser vi ces f r om Medi cal  
Ci r c l e,  LLC,  i n t he manner  descr i bed i n t he Appl i cat i on? 
 
 For  t he MRI  ser vi ces of  Medi cal  Ci r c l e,  LLC,  t o be 

consi der ed par t  of  t he of f i ce pr act i ce of  WNC and WOA physi c i ans 

so as t o meet  t he except i on t o t he sel f - r ef er r al  Act ,  t he 

physi c i ans must  “ on an ongoi ng basi s,  pr ovi de or  super vi se t he 

pr ovi s i on of ”  such ser vi ces.    The Act  does not  def i ne t he t er ms 

“ super vi se”  or  “ on an ongoi ng basi s. ”   Such t er ms shoul d be gi ven 

t hei r  usual ,  commonl y under st ood meani ngs,  i n accor dance wi t h 

r ul es of  st at ut or y const r uct i on.   To “ super vi se”  means t o wat ch 

over  a par t i cul ar  act i v i t y or  t ask bei ng car r i ed out  by ot her  

peopl e and ensur e t hat  i t  i s  car r i ed out  cor r ect l y ( Encar t a Wor l d 

Engl i sh Di ct i onar y) .  “ On an ongoi ng basi s”  has been def i ned as 

“ consi st ent  wi t h t he concept  of  ser vi ces bei ng avai l abl e on ‘ a 

cont i nui ng,  day t o day basi s, ’  ‘ an excl usi ve,  per manent  and f ul l  

t i me’  basi s or  a ‘ r egul ar  or  r egul ar l y ’  schedul ed basi s. ”   

( Advi sor y Opi ni on of  t he Boar d of  Heal t h Pr of essi ons i n t he 

Mat t er  of  I nVi s i on Heal t hcar e,  I nc. ,  quot i ng Advi sor y Opi ni on of  

t he Boar d of  Heal t h Pr of essi ons i n t he Mat t er  of  Vi st ar  Eye 

Cent er ,  I nc. ,  quot i ng Tr yc v.  Mi chi gan Vet er ans’  Faci l i t y ,  451 

Mi ch.  129,  545 N. W. 2d 642 ( 1996 Mi ch. ) . )     

 The r egul at i ons i nt er pr et i ng t he f eder al  sel f - r ef er r al  act  



i ndi cat e t hat  t he “ gener al  super vi s i on”  r equi r ement  of  t hat  act  

wi t h r espect  t o MRI  ser vi ces woul d be met  i f  “ t he pr ocedur e i s 

f ur ni shed under  t he physi c i an’ s over al l  di r ect i on and cont r ol  … 

[ and]  t he t r ai ni ng of  t he non physi c i an per sonnel  who act ual l y 

per f or m t he di agnost i c pr ocedur e and t he mai nt enance of  t he 

necessar y equi pment  and suppl i es ar e t he cont i nui ng 

r esponsi bi l i t y  of  t he physi c i an. ”  42 CFR § 410. 32( b) ( 3) ( i ) .   The 

f eder al  r egul at i on does not  r equi r e t he physi c i an t o be 

physi cal l y pr esent  dur i ng t he per f or mance of  t he pr ocedur e.  

 Li kewi se,  nei t her  t he Vi r gi ni a Act  nor  pr i or  advi sor y 

opi ni ons of  t he Boar d speci f i cal l y r equi r e t hat  t he physi c i ans be 

physi cal l y pr esent  i n or der  t o be pr ovi di ng super vi s i on of  

ser vi ces on an ongoi ng basi s such as t o meet  t he “ of f i ce 

pr act i ce”  except i on.   Compl yi ng wi t h gener al l y accept ed medi cal  

pr act i ces may be consi der ed super vi s i on on an ongoi ng basi s i f ,  

i n hi s or  her  c l i ni cal  j udgment ,  t he r ef er r i ng physi c i an 

consi der s hi msel f  or  her sel f  t o be super vi s i ng t he MRI  ser vi ces 

pr ovi ded by non- physi c i an per sonnel  at  Medi cal  Ci r c l e,  LLC.  

 The Appl i cat i on i ndi cat es t hat  WNC and WOA physi c i ans wi l l  

consi der  t hemsel ves t o be super vi s i ng t he car e pr ovi ded by 

Medi cal  Ci r c l e,  LLC,   t hr ough t hei r  physi c i ans’  or der s,  r evi ew of  

f i l ms and di agnost i c r adi ol ogy r epor t s,  and r evi s i ons t o t hei r  

pat i ent s ’  t r eat ment  pl ans as medi cal l y appr opr i at e based on t he 

r esul t s of  MRI  st udi es.   Accor di ngl y,  as l ong as WNC and WOA 

physi c i ans’  pr act i ce i s consi st ent  wi t h t he gener al l y accept ed 

def i ni t i on of  “ super vi se on an ongoi ng basi s”  as f ound i n f eder al  

r egul at i on and pr i or  Boar d opi ni ons,  t hi s pr oposed l evel  of  



super vi s i on woul d meet  t he r equi r ement s of  t he Act .  

RECOMMENDATI ON 

 For  t he r easons set  f or t h above,  t he Commi t t ee shal l  

r ecommend t o t he Boar d of  Heal t h Pr of essi ons,  pur suant  t o 18 VAC 

75- 20- 60( E) ,  t hat :  

 ( 1)  I f  a WNC or  WOA physi c i an r ef er s a pat i ent  t o Medi cal  

Ci r c l e,  LLC,  f or  MRI  ser vi ces dur i ng t he per i od t hat  each 

pr act i ce mai nt ai ns an excl usi ve subl ease of  Medi cal  Ci r c l e,  

LLC’ s,  equi pment ,  per sonnel ,  and ser vi ces and pr ovi des a l evel  of  

super vi s i on t hat  compor t s wi t h t he I n- Of f i ce Anci l l ar y Ser vi ces 

Except i on t o t he f eder al  sel f - r ef er r al  pr ohi bi t i on,  t he 

ar r angement  woul d sat i sf y t he except i on t o t he Act  enumer at ed i n 

§ 54. 1- 2413( E)  of  t he Code;  and 

 ( 2)  I f  a WNC or  WOA physi c i an super vi ses on an ongoi ng 

basi s t he car e pr ovi ded t o hi s or  her  pat i ent s by Medi cal  Ci r c l e,  

LLC,  consi st ent  wi t h t he gener al l y accept ed def i ni t i on f ound i n 

f eder al  r egul at i on and pr i or  Boar d opi ni ons,  hi s or  her  r ef er r al  

of  pat i ent s t o Medi cal  Ci r c l e,  LLC,  woul d sat i sf y t he “ of f i ce 

pr act i ce”  except i on of  § 54. 1- 2411( A)  of  t he Code.  

 


